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IN THE SUPREME COURT OF UTAH 
ALBERT JOHN and ANGELA 
BUTTERFIELD, as guardian and 
parents of and on behalf of 
TIFFANY RUTH BUTTERFIELD, 
Plaintiffs/Appellants, 
vs. 
DAVID OKUBO, THOMAS NICHOL, 
and HOLY CROSS JORDAN VALLEY 
HOSPITAL, JOHN DOES 1-5, 
Defendants/Appellees. 
APPELLEE OKUBO'S BRIEF 
Appeal From a Decision of the Utah Court of Appeals 
Affirming Summary Judgment Dismissal 
of Appellants' Complaint 
JURISDICTION OF THE COURT 
AND NATURE OF THE PROCEEDINGS 
The Utah Supreme Court has jurisdiction, pursuant to Utah 
Code Ann. §78-2-2 (3) (a) and §78-2-2(5), to review the Court of 
Appeals' decision filed in this matter on March 28, 1990. 
ISSUE PRESENTED ON APPEAL 
Whether the Court of Appeals properly affirmed the 
District Court's Order of Dismissal on the basis that the 
plaintiffs failed to establish a question of fact as to 
whether the treatment of Dr. Okubo was a legally recognizable 
proximate cause of Tiffany Butterfield's death. 
DC C96-9250 
CA 880347-CA 
SC 900272 
Priority No. 13 
CONTROLLING PROVISIONS 
Dr. Okubo agrees with Dr. Nickol that Rule 56(e) of the 
Utah Rules of Civil Procedure should govern the Court's 
analysis of this case in that the rule requires plaintiffs to 
set forth specific facts showing that there is a genuine issue 
for trial. 
STATEMENT OF THE CASE 
A. Nature of the Action. 
Dr. Okubo hereby incorporates by reference Dr. Nickol's 
description of the "nature of the action" found on pages 2 and 
3 of appellee Nickol's brief. 
B. Statement of the Facts, 
This is a medical malpractice case against Dr. Okubo, a 
pediatrician, and others for an alleged failure to diagnose 
and treat breathing problems which were somehow allegedly 
related to the death of the Butterfields' child, Tiffany, some 
four to five months later. The cause of Tiffany's death was 
identified as Sudden Infant Death Syndrome (SIDS). 
1. Tiffany was born to Albert John and Angela 
Butterfield on June 30, 1984, at Holy Cross Jordan Valley 
Hospital. (R. at p. 2.) 
2. At the time of her birth, Dr. Okubo examined Tiffany 
as part of a routine pediatric assessment. This was the first 
of only two occasions that Dr. Okubo had to examine Tiffany. 
Dr. Okubo's examination revealed that Tiffany was healthy and 
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normal. Tiffany presented no symptoms to indicate the 
presence of respiratory problems. 
3. On July 4, 1984, three days after Tiffany was 
discharged from the hospital, the Butterfields brought her to 
the emergency room at Holy Cross Jordan Valley Hospital. Dr. 
Nickol was the emergency room physician on duty that evening. 
4. Mrs. Butterfield told Dr. Nickol that Tiffany seemed 
congested and was having some trouble breathing. (Dr. 
Nickol's Deposition, pp. 18-19, attached as Addendum "A" and 
Mrs. Butterfield's Deposition, p. 26, attached as Addendum 
"B". 
5. Despite Mrs. Butterfield's complaints that Tiffany 
seemed congested, Dr. Nickol assessed Tiffany as normal during 
the July 4, 1984 visit. (Dr. Nickol's Deposition, p. 26, 
attached as Addendum "C".) 
6. Tiffany's first and only visit to Dr. Okubo's office 
occurred on July 16, 1984. (Deposition of Angela Butterfield, 
at pp. 20, 23 and 24, attached as Addendum "D". See also 
Transcript of December 23, 1987 Hearing, p. 7, line 9.) 
7. During the July 16 visit, Dr. Okubo obtained a 
history from Mrs. Butterfield and examined the child. His 
office notes indicate that Tiffany had some history of "gasps" 
without any skin discoloration or reflux. Dr. Okubo's notes 
also indicate that Tiffany had an active, demanding 
temperament. 
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8. The Butterfields sought the services of another 
physician following the July 16 visit with Dr. Okubo. Dr. 
Okubo never saw Tiffany again and never conferred with the 
Butterfields after the July 16 visit. See Transcript of 
December 23, 1987 Hearing, p. 7, line 11. The Butterfields 
had decided shortly after the July 16 visit that Dr. Okubo 
would no longer be Tiffany's pediatrician. (Deposition of 
Angela Butterfield, at p. 24, attached as Addendum "D", 
supra.) 
9. One month after the July 16 visit, on August 16, 
1984, Tiffany was again taken to the emergency room of Jordan 
Valley Hospital. She was again examined by Dr. Nickol. The 
Butterfields reported to Dr. Nickol that Tiffany was 
experiencing an irregular breathing pattern with one occasion 
on which Tiffany did not breathe for four seconds, although no 
skin discoloration was noted on that occasion. (Deposition of 
Dr. Nickol, at pp. 28, 29, attached as Addendum "E".) Dr. 
Nickol assessed the child as normal for her age and suggested 
to the parents that they watch the child carefully to observe 
any increased respiratory distress with cyanosis or blue 
discoloration. Dr. Nickol suggested to the Butterfields that 
Tiffany be taken back to Dr. Okubo in the latter part of 
August or early September for a two-month checkup. The 
Butterfields did not go back to Dr. Okubo. 
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10. On August 31, 1984, the Butterfields took plaintiff 
to Dr. Monty McClellan ("Dr. McClellan"), a family 
practitioner, for a routine checkup. Dr. McClellan again saw 
Tiffany on September 27, November 5, November 30, and December 
14, 1984. (Deposition of Monty McClellan, pp. 7-11, attached 
hereto as Addendum "F".) 
11. On December 20, Tiffany died from sudden infant 
death syndrome while at home. From the time of Dr. Okubo's 
last contact with Tiffany on July 16 and her death on December 
20, over five months had elapsed. 
12. After filing their complaint, the Butterfields 
allegedly retained Dr. McClellan to give expert testimony at 
trial as to the improper medical conduct of the appellees. 
This representation was made on April 7, 1987. However, 
during his deposition taken on October 12, 1987, Dr. McClellan 
indicated that he had, at no time, been retained as an expert 
by appellants to testify in this case. (Dr. McClellan's 
Deposition, p. 47, attached as addendum "G".) Appellants 
eventually admitted, at the summary judgment hearing, that 
they did not intend to rely upon Dr. McClellan to provide them 
with the medical expert testimony necessary to prove their 
medical malpractice claims at trial. (See, Transcript of the 
Summary Judgment Hearing at R. 212.) 
13. Dr. Okubo filed his Motion for Summary Judgment on 
the grounds that the Butterfields had failed to procure the 
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requisite medical expert testimony necessary to prove their 
medical malpractice claims at trial. Dr. Okubo's brief was 
supported by the affidavit of Dr. Dennis Nielson, a 
pediatrician with recognized expertise concerning Sudden 
Infant Death Syndrome. This motion came on for hearing before 
Judge Moffat on December 23, 1987, and additional argument 
pertaining to all appellees' Motions for Summary Judgment was 
heard on January 4, 1988. 
14. At the December 23, 1987 hearing, the court heard 
arguments from all parties. The Butterfields argued that the 
case should not be dismissed for lack of medical expert 
testimony because they had procured, at the last moment, the 
testimony of H. Barry Jacobs, M.D., in the form of an 
affidavit. The Butterfields claimed that the affidavit 
controverted the affidavits filed by the moving parties in 
support of their Motions for Summary Judgment. (Dr. Jacobs 
Affidavit is attached hereto as Addendum "H".) After 
reviewing the affidavit, the Court concluded that it was 
insufficient to establish that Dr. Jacobs was qualified to 
testify regarding the standard of care required of 
pediatricians such as Dr. Okubo and emergency room physicians 
such as Dr. Nickol. (See, Transcript of Summary Judgment 
Hearing at R. 212.) 
15. The court granted defendants' Motions for Summary 
Judgment on January 27, 1988 on several grounds and 
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specifically found that the conduct of the defendants "were 
not a proximate cause of the infant plaintiff's death inasmuch 
as there were intervening events that superseded any 
misconduct on the part of said defendants." (See, Order and 
Summary Judgment attached as Addendum "I".) 
16. The Butterfields appealed the lower court's granting 
summary judgment. The Court of Appeals heard oral argument on 
January 26, 1990, and affirmed the lower court's decision on 
March 28, 1990. 
SUMMARY OF ARGUMENT 
The Butterfields failed to create a genuine question of 
fact as to whether Dr. Okubo's treatment of Tiffany 
Butterfield proximately caused her death. The uncontested 
facts establish that Dr. Okubo did not see Tiffany Butterfield 
for five full months before her death, during which period of 
time she was seen on at least six occasions by other 
physicians. The Butterfields' expert, Dr. Jacobs, alleged 
that Dr. Okubo's treatment of Tiffany was a proximate cause of 
her death. However, the trial court properly found that the 
affidavit was conclusory and lacked specific facts. Given the 
absence of reliable expert testimony to create an issue with 
respect to the proximate cause question, and the overwhelming 
weight of uncontested facts suggesting the lack of a causal 
connection between Dr. Okubo's treatment and Tiffany's death, 
the trial court properly granted Dr. Okubo's Motion for 
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Summary Judgment. The Court of Appeals properly upheld the 
trial court's determination. 
Recent United States Supreme Court cases support the 
proposition that a summary judgment motion need not be denied 
merely because the nonmoving party can create a conceivable 
issue of fact. The nonmoving party must create a genuine 
issue of material fact, supported by at least some plausible 
evidence, to successfully resist a motion for summary 
judgment. The Butterfields failed to meet this burden, and 
the Court of Appeals recognized Dr. Okubo's legitimate 
interest in avoiding the expense, inconvenience, and 
humiliation of a trial. 
ARGUMENT 
POINT E. 
THE COURT OF APPEALS CORRECTLY AFFIRMED 
THE DISTRICT COURT'S ORDER OF DISMISSAL 
BECAUSE, IN ADDITION TO THE 
INSUFFICIENCIES OF DR. JACOBS' AFFIDAVIT, 
THERE WAS NO EVIDENCE TO CREATE A GENUINE 
QUESTION OF MATERIAL FACT CONCERNING 
WHETHER DR. OKUBO'S CONDUCT COULD HAVE 
PROXIMATELY CAUSED TIFFANY BUTTERFIELD'S 
DEATH. 
Dr. Okubo incorporates by reference the standard or 
review set forth on pages 10 and 11 of Dr. Nickol's brief. 
The Butterfields have the burden of proving that the 
defendant proximately caused the injury. Nixdorf v. Hicken, 
612 P.2d 348, 354 n. 17 (Utah 1980) and Hoopiiaina v. 
Intermountain Health Care, 740 P.2d 270, 271 (1987). 
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This court has defined the phrase "proximate cause" as 
follows: 
That cause which in natural and 
continuous sequence, (unbroken by an 
efficient and intervening cause), 
produces the injury and without which the 
result would not have occurred. It is 
the efficient cause — the one that 
necessarily sets in operation the factors 
that accomplish the injury. 
Mitchell v. Pearson Enterprises, 697 P.2d 240, 245-246 (Utah 
1985) (footnotes omitted). 
The following uncontested facts indicate the 
insufficiency of plaintiffs' claim of any causal connection 
between Dr. Okubo's brief examination of Tiffany and her death 
five months later. 
First, it is uncontested that when Dr. Okubo examined 
Tiffany on June 30, at the time of her birth, she presented 
herself as a normal, healthy child. 
Second, when Dr. Okubo had the opportunity to examine her 
on July 16, 1984, it was not an emergency visit. Tiffany was 
not presented to Dr. Okubo for the diagnosis and treatment of 
a respiratory problem. She was taken to his office for a 
simple, routine check up. Tiffany exhibited an active, 
demanding temperament. Although Dr. Okubo's office notes show 
that Tiffany had a history of "gasps" without any skin 
discoloration or reflux, such a history was insufficient to 
indicate to Dr. Okubo that he needed to hospitalize the child 
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for observation or recommend a home apnea monitor, or other 
additional treatment. 
Mrs. Butterfield herself described the July 16 visit as 
extremely brief and routine: 
Q. You next saw him on July 16; is 
that true? 
A. Yes. 
Q. And why were you seeing him 
then? 
A. PKU on Tiffany. And — 
Q. What did he tell you on that 
follow-up visit? 
A. Not really a heck of a lot of 
anything. I really didn't even hardly 
talk to him at all. 
Q. Did he see the child? 
A. Briefly. 
Q. Visit with you? 
A. Briefly. 
(Deposition of Angela Butterfield, p. 20, lines 17-25; p. 21, 
lines 1-2, attached as Addendum "J".) 
There was nothing about the July 16 visit which should 
have led Dr. Okubo to prescribe a home apnea monitor or 
hospitalization for Tiffany, or to treat the infant any 
differently than he did. Dr. Okubo had only two grounds for 
making a diagnosis on July 16: Tiffany's symptoms themselves, 
which were normal, and the comments of Mrs. Butterfield who 
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admitted that the hospital had told her that Tiffany was 
developing a breathing pattern and that the hospital had made 
her feel "like such a fool" that she thought it would be 
foolish to even ask about SIDS. (Deposition of Angela 
Butterfield, p. 22, lines 22-25; p. 23, lines 1-5. Addendum 
K.) 
Third, although Tiffany had been taken to Dr. Nichol for 
an emergency examination 12 days prior to her last visit with 
Dr. Okubo, nothing in Dr. Nichol's deposition indicates that 
his comments to Dr. Okubo concerning the visit over the phone 
would have given Dr. Okubo any basis for concluding that 
hospitalization or a home apnea monitor were necessary, even 
assuming that a home apnea monitor was a well-known, readily 
available treatment in 1984. In reviewing his notes of the 
July 4th visit, Dr. Nickol concluded that he "did not feel 
that there were any significant abnormalities which, again, 
under the assessment would be indicated by normal well-child 
check. . . . " (Dr. Nickol Deposition, p. 26, lines 2-6. See 
Addendum "C" above.) 
The absence of any causal connection between Dr. Okubo's 
treatment and Tiffany's death is even more apparent given the 
five-month lapse between Tiffany's death and her last visit to 
Dr. Okubo. Even if Tiffany had not seen any physicians 
between her July 16, 1984 examination with Dr. Okubo and her 
death on December 20, 1984, it would be difficult to 
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characterize Dr. Okubo's acts or inaction as a proximate cause 
of her death. The intervention of other physicians only 
enhances the absence of a causal connection. In particular, 
Dr. Monty McClellan, who was initially identified as 
plaintiffs' expert witness and later disclaimed having that 
role, saw Tiffany on five occasions between Dr. Nickol's 
August 16 examination and her deeith. 
POINT II. 
IN ADDITION TO THE FACT THAT THERE IS AN 
ABSENCE OF EVIDENCE SUGGESTING A CAUSAL 
LINK BETWEEN DR. OKUBO'S TREATMENT AND 
TIFFANY' DEATH, DR. OKUBO IS ENTITLED TO 
SUMMARY JUDGMENT BECAUSE DR. JACOBS' 
AFFIDAVIT LACKS ANY SPECIFIC FACTS TO 
SUPPORT A PROXIMATE CAUSATION THEORY 
AGAINST DR. OKUBO. 
In addition to the facts stated above, the summary 
judgment was proper because of the total inadequacy of Dr. 
Jacobs' affidavit to establish a causal connection between Dr. 
Okubo's July 16th examination of Tiffany and her death. 
The last sentence of Dr. Jacobs' affidavit suggests that 
the care provided by defendants was the proximate cause of 
death. It is upon this slender reed, a conclusory and 
unsupported statement from a physician outside of Dr. Okubo's 
specialty which the Butterfields use as a basis for their 
appeal. The Court of Appeals correctly concluded that Dr. 
Jacobs' statement was an insufficient showing of proximate 
causation. 
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Rule 56(e) of the Utah Rules of Civil Procedure states: 
When a motion for Summary Judgment is 
made and supported as provided in this 
rule, an adverse party may not rest upon 
the mere allegations or denials of his 
pleading, but his response, by affidavits 
or as otherwise provided in this rule, 
must set forth specific facts showing 
that there is a genuine issue for trial. 
If he does not so respond, summary 
judgment, if appropriate, shall be 
entered against him. (Emphasis added.) 
Dr. Jacobs' affidavit is not supported by specific facts. The 
Butterfields claim that Dr. Jacobs' affidavit is exempt from 
the specific facts requirement of Rule 56(e) because Rule 702, 
Utah Rules of Evidence, permits an expert witness to testify 
in the form of an opinion, and that therefore the specific 
facts requirement does not apply to an expert affidavit. 
(Butterfield Brief, p. 7.) 
This argument lacks merit. Rule 702 merely permits an 
expert witness to testify in the form of an opinion where such 
a practice would be impermissible for a lay witness. The rule 
does not exempt experts from the requirement that their 
"opinions" be supported by specific facts. The Court of 
Appeals held earlier this year that an expert's affidavit is 
only sufficient when it articulates "the facts upon which the 
opinion [is] based . . . if the facts are of the type usually 
relied upon by experts of the field." Gau v. DOT, 798 P.2d 
1130, 1137 (Utah App. 1990). To conclude otherwise is 
illogical. The very reason experts are allowed to give 
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opinion is based on the assumption that they are better 
qualified than lay persons to support their opinions with 
specific facts. 
In contrast to Dr. Jacobs' conclusory affidavit, Dr. 
Okubo supported his Motion for Summary Judgment with the 
affidavit of Dennis W. Nielson, M.D., Ph.D. Rather than 
simply having "some experience" with pediatrics, Dr. Nielson 
is a board certified pediatrician and an Assistant Professor 
of Pediatrics at the University of Utah Medical Center. He is 
a member of the Sudden Infant Death Advisory Council of the 
Utah State Department of Health. Dr. Nielson opined not only 
that Dr. Okubo did not deviate from the requisite standard of 
care in his treatment of Tiffany, but further that even if Dr. 
Okubo had ordered a home apnea monitor, there is insufficient 
data or literature available to conclude with medical 
probability that it would have prevented Tiffany's death. 
(See Dr. Nielson's Affidavit, attached hereto as Addendum 
"0".) Not only did the trial court have insufficient evidence 
to establish a casual connection between Tiffany's death and 
Dr. Okubo's treatment, Dr. Nielson specifically presented the 
lack of any such connection. 
This is one of the rare cases where the paucity of 
evidence linking Dr. Okubo's conduct and Tiffany Butterfield's 
death is so great that this court should decide as a matter of 
law that plaintiffs' case against Dr. Okubo has not been 
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established, at least with respect to the proximate causation 
issue. While the issue of proximate cause is ordinarily a 
question of fact, it becomes a question of law where the 
evidence is undisputed and susceptible of only one reasonable 
inference. In addition to the cases cited on p. 13 of Dr. 
Nickol's brief for this proposition, see Union Pacific R. Co. 
v. General Foods Corp., 654 F. Supp. 1074 (D. Kan. 1987); 
Wright v. Federal Mach. Co., Inc., 535 F. Supp. 645 (E.D. Pa. 
1982). 
POINT III, 
RECENT UNITED STATES SUPREME COURT 
OPINIONS ON THE PROPRIETY OF GRANTING 
SUMMARY JUDGMENT INDICATE THAT THE COURT 
OF APPEALS DID NOT ERR IN UPHOLDING THE 
SUMMARY JUDGMENT. 
The fact that Dr. Jacobs' affidavit does mention the 
"proximate causation" phrase in its last paragraph need not, 
in and of itself, defeat Dr. Okubo's Motion for Summary 
Judgment if the Court is nevertheless satisfied that summary 
judgment should be granted. The United States Supreme Court 
has recently noted: 
Summary judgment procedure is properly 
regarded not as a disfavored procedural 
shortcut, but rather as a integral part 
of the federal rules as a whole, which 
are designed "to secure the just, speedy 
and inexpensive determination of every 
action." 
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Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 
L.Ed.2d 265 at 276 (1986). The court in Celotex went on to 
note: 
Rule 56 must be construed with due regard 
not only for the rights of the persons 
asserting claims and defenses that are 
adequately based in fact to have those 
claims and defenses tried to a jury, but 
also for the rights of persons opposing 
such claims and defenses to demonstrate 
in the manner provided by the Rule, prior 
to trial, that the claims and defenses 
have no factual basis. 
Id. at 276. This Court will understandably be cognizant of 
the Butterfields' interest in a jury trial as it reviews the 
Court of Appeals' decision. Celotex makes it clear, however, 
that this Court must also be cognizant of Dr. Okubo's interest 
in the summary resolution of a claim against him which should 
not go to the jury. 
It is entirely appropriate for this Court to consider the 
ultimate plausibility of the Butterfields' theory against Dr. 
Okubo when ruling. In a decision handed down in the same year 
as Celotex, the U.S. Supreme Court stated that it is 
appropriate to consider the believability and factual context 
of a claim when ruling on a motion for summary judgment. 
When the moving party has carried its 
burden under Rule 56(c), its opponent 
must do more than simply show that there 
is some metaphysical doubt as to the 
material facts. In the language of the 
rule, the non-moving party must come 
forward with "specific facts showing that 
there is a genuine issue for trial." 
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Where the record taken as a whole could 
not lead a rational trier of fact to find 
for the non-moving party, there is no 
"genuine issue for trial." 
It follows from these settled principles 
that if the factual context renders 
respondents' claim implausible — if the 
claim is one which simply makes no 
economic sense — respondents must come 
forward with more persuasive evidence to 
support their claim than would otherwise 
be necessary. 
Matsushita Electric Industrial Co. v. Zenith Radio Corp., 475 
U.S. 574, 106 S.Ct. 1348, 89 L.Ed.2d 538 at 552 (1986). The 
Butterfields claim that Dr. Okubo was somehow responsible for 
Tiffany's death five months after he saw her in the context of 
a normal pediatric assessment is implausible given the lack of 
symptomology Tiffany presented at the examination, the 
remoteness between the examination and her death, and the fact 
that other doctors treated Tiffany subsequent to Dr. Okubo. 
Dr. Okubo's Motion for Summary Judgment should not be reversed 
simply because Dr. Jacobs made some conclusory mention of the 
phrase "proximate cause" in the last sentence of his 
affidavit. 
CONCLUSION 
The Court of Appeals properly affirmed the District 
Court's Order of Dismissal. Dr. Okubo should be spared the 
expense, humiliation, and gross inconvenience of proceeding to 
trial where the factual basis for imposing liability on him is 
so completely inadequate. 
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ADDENDUM "A" 
1 do not• 
2 Q Do you have a copy of the record? 
3 A Yes. 
4 Q Have you reviewed it prior to coming 
5 to this deposition? 
6 A Yes. 
7 Q So you can testify as to what you 
8 recall concerning the first visit on July 4th. 
9 A From the record. 
10 Q From the record. Do you have an 
11 independent recollection of the --
12 A I d o n o t . 
13 Q -- of the first visit? What about on 
14 the August 16th visit -- do you have a 
15 recollection of that visit? 
16 A I do not, other than from the record. 
17 Q If the B u t t e r f i e l d s were present, 
18 would you be able to recognize them, the 
19 Butterfield parents --
2 0 A No. 
21 Q — John and Angela? Let me ask you 
22 what you remember after reviewing the record of 
23 what occurred on July 4th regarding the 
24 Butterfield child. 
25 A I remember, again, from reviewing the 
18 Heston & Flow ell Reportin 
1 r e c o r d , t h a t t h e c h i l d had b e e n b r o u g h t in by 
2 t h e m o t h e r c o m p l a i n i n g of c o n g e s t i o n . And in 
3 e v a l u a t i n g t h e c h i l d it a p p e a r e d t h a t t h e c h i l d 
4 w a s a w a k e and a l e r t and c o u l d n o t f i n d any 
5 p h y s i c a l f i n d i n g s w i t h t h e c h i l d t h a t w e r e a 
6 c o n c e r n . I r e a s s u r e d t h e m o t h e r t h a t I f e l t 
7 t h e c h i l d a p p e a r e d to be g r o w i n g n o r m a l l y . As 
8 I r e c o l l e c t , a g a i n , f r o m r e v i e w i n g t h e r e c o r d , 
9 t h e b i r t h w e i g h t w a s s e v e n p o u n d s , and the 
10 i n i t i a l v i s i t had a w e i g h t of s e v e n and a h a l f 
11 p o u n d s . So t h a t t h e c h i l d had s u r p a s s e d b i r t h 
12 w e i g h t b y , I b e l i e v e it w a s six d a y s to s e v e n 
13 d a y s of a g e . A n d , a g a i n , I r e a s s u r e d t h e 
14 m o t h e r t h a t s e e m e d l i k e n o r m a l g r o w t h . 
15 Q N o w w h a t you a r e t e l l i n g me is j u s t 
16 w h a t y o u r e c a l l f r o m r e a d i n g t h e r e c o r d . Y o u 
17 d o n ' t r e m e m b e r s e e i n g the c h i l d . 
18 A T h a t • s c o r r e c t . 
19 M R . S T O T T : As he i n d i c a t e d to y o u , he 
20 has no recollection at all of either of those 
21 v i s i t s , D a v e , o t h e r t h a n --
2'2 M R . G R I N D S T A F F : T h a t ' s f i n e * 
23 MR. STOTT: -- other than reading to you 
24 what is on the written record. 
25 Q Let me ask you, would it be normal 
19 lieston & Howell Reporting 
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26 
time we got to the hospital, and I explained to the doctor, 
Dr. Nickol, that she had went blue and that we had to 
stimulate her to catch her breath all the way from our home to 
the hospital. And he checked her out and sort of laughed at 
it and said that there was nothing wrong with her, she's 
developing a breathing pattern and that she'd be fine. And he 
r 
called Dr. Okubo at that time and talked to him, and I don't 
know what was said. And he just told me to call Dr. Okubo 
tomorrow and discuss it with him and I did. 
Q What do you mean, he kind of laughed? 
A They laughed. 
Q Who is "they"? 
A Dr. Nickol and the nurse. You know, they really 
thought it was funny, but I was scared and so was my husband. 
She had quit breathing and they laughed it off like it was no 
big deal, she's establishing a breathing pattern, you're 
bothering me. That's how they made us feel, like we were 
freaking out on our baby, but we weren't. 
Q Did they tell you what they meant by "a breathing 
pattern"? 
A They said that babies have to develop a breathing 
pattern, anybody does. As they get older, they develop 
different breathing patterns, and babies, they develop a 
breathing pattern very .slowly. Sometimes they breathe fast, 
sometimes they breathe slow, and he said. Don't worry, she's 
mMPTTTERIZrcn TPANCIPRTPT 
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2 
3 
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was improved with suctioning of the nose. And, 
again, in reviewing it and examining the child* 
did not feel that there were any significant 
a b n o r m a l i t i e s which, again, under the 
assessment would be indicated by normal well 
child check, which is what W . C . C . stands for* 
Q What does this remark, Dr. Okubo who 
did not remember any A . B . O . incompatibility --
what would that mean to you? 
A I spoke with Dr. Okubo and asked his 
recollection about any blood type differences 
between the mother and the baby. And there 
were none, to his r e c o l l e c t i o n . 
Q Do you recall speaking to Dr. Okubo? 
A Again, no independent recollection, 
but from the chart I did speak with him. And I 
would have -- it would have been over the 
phone, although, again, I would just have to 
say that I spoke with him, because I just have 
to rely on the record. 
Q Let's go down to where it says "P" 
And it goes, "parent r e a s s u r a n c e , " The line 
below, what does that say? 
A Follow-up with Dr. Okubo in a.m. or 
sooner for any increased symptoms. And then 
26 Heston & Howell Reporting 
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Q Had you had him care for your first child, Melissa? 
A No. 
Q Was this the first time that you had anything to do 
with Dr. Okubo? 
A Yes. 
Q Did he come to the hospital, to your knowledge, and 
see Tiffany then? 
A I don't know. 
Q But you believe that he examined her before she was 
discharged from the hospital? 
A I know he did. He come right into the hospital 
room, it was about the 2nd of July, and he talked to me and, 
you know, told me how her health was at that time. 
Q And then you didn't see him again in the hospital; 
is that correct? 
A No. I didn't see him again. 
Q You next saw him on July 16; is that true? 
A Yes. 
Q And why were you seeing him then? 
A PKU on Tiffany. And — 
Q What did he tell you on that follow-up visit? 
A Not really a heck of a lot of anything. I really 
didn't even hardly talk to him at all. 
Q Did he see tl\e child? 
A Briefly. 
s^r\\/cnTirr\T?'DTr7T?r\ T»P A M Q P P T P T 
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Q It was never raised by you? 
A No, because I was told at the hospital she was 
developing a breathing pattern and they made me feel like such 
a fool for taking her in there when she quit breathing, that I 
thought I was being foolish to even ask about it. 
Q Did Dr. Okubo ever raise the subject with you of 
SIDS? 
A No. 
Q Did you tell him of the incident that occurred on 
July 4? 
A He was aware of it. They called him from the 
hospital. I called him the next day, also. 
Q 
actually 
A 
it with I 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
But did you, at this visit on the 16th, did you 
tell him about what had happened? 
Yes. We discussed it shortly. I mostly discussed 
the nurse. 
What did he tell you he believed the problem was? 
She was creating a breathing pattern. 
And not to worry about it? 
Not to worry. 
Was that the end of the conversation? 
Yes. 
Have you seen him since that date? 
July 16? 
July 16. 
^rWDTTrpTTPT^Fn T R A N S C R I P T 
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A No, I haven't. 
Q You didn't take her back in to see him again at allf 
then? 
A No. 
Q Why not? 
A Because I felt he was careless. 
Q What caused you to feel that he was careless? 
A Because I was in one door and out the other. There 
was two doors on the examining room and they ushered you in 
one room and out the other, like an assembly line. That's how 
I felt. 
Q So you made a conscious decision at that time not to 
go back and see him? 
A 
Q 
A 
physician 
Q 
A 
Q 
regard to 
said that 
July 4? 
A 
Q 
Yes, I was going to look for another physician. 
And did you? 
I found one — yeah, I looked and I found another 
at the end of August. 
Who was that? 
Dr. McClellan. 
I guess the next date that really comes up with 
July is the July 4 incident; is that correct? You 
you told Dr. Okubo about the breathing problem on 
Yes. 
Tell us what happened on July 4. | 
pnMDTT?PPT7T?D T R A N S C R I P T 
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1 A The time might be m i n e . I don't 
2 k now• 
3 Q Apparently -- would this not be true 
4 that it says that there were problems 
5 breathing? 
6 A It indicates that the mother was 
7 concerned about an irregular breathing pattern* 
8 She indicated that she felt there were 
9 approximately four second periods where the 
10 child did not b r e a t h e , although the child did 
11 not become c y a n o t i c , which is what blue 
12 d i s c o l o r a t i o n is, and that the child was 
13 eating, voiding and stooling normally and that 
14 mother, again, was concerned about nasal 
15 c o n g e s t i o n . The period, again, of four seconds 
16 without b r e a t h i n g , or an irregular breathing 
17 pattern, in a new born is not necessarily 
18 abno rmal. 
19 Q Okay. Would you read the part after 
20 the nasal congestion and read to me what 
21 that -- would you read all your notes and tell 
*22 me what that would mean about the condition of 
23 the person that you might have seen? 
24 A The " 0 " stands for o b j e c t i v e , which 
25 is the physical e x a m i n a t i o n . The general exam 
28 lleston & Howell Reportii 
1 revealed awake and alert n o r m a l , active for 
2 age. " H . E . E . N . T . " stands for head, ears eyes, 
3 nose and throat. "P.E.R.R.L.A. " stands for 
4 pupils equal, round, and reactive to light and 
5 a c c o m m o d a t i o n . " E . O . M . I . " is external ocular 
6 muscles intact. F o n t a n e l , soft. Mucous 
7 membranes moist. Slight nasal congestion* 
8 Neck supple. Lungs clear. No w h e e z e s , rhonchi 
9 or stridor. Abdomen, bowel sounds present* 
10 E x t r e m i t i e s , good color. ( P i n k ) . Neurologic 
11 exam appropriate for age. A s s e s s m e n t , normal 
12 well child check. Plan, monitor for increased 
13 respiratory distress with cyanosis (blue 
14 d i s c o l o r a t i o n ) . H u m i d i f i e r , bulb suction, 
15 continued formula feeding. Follow up with 
16 Okubo for two month check and immunization, 
17 sooner for p r o b l e m s . Condition at discharge, 
18 good. Time of discharge 0 0 4 0 . 
19 Q Okay. Would you typically ask for a 
20 history from the mother --
21 A Yes. 
22 Q — of prior problems? From this 
23 report can you tell me whether or not you asked 
24 whether there had been prior problems? 
25 A From the records here it, again, 
29 Heston & Howell Reporting 
ADDENDUM "F" 
1 Q. I understand that you did see Tiffany Butterfield 
2 You are referring to your office records now, I assume. 
3 A. Yes, I am. 
4 Q. Could you tell me when you first saw her? 
5 A. I first saw her on August the 31st, 1984. 
6 Q. When you saw her, did her mother give you any 
7 kind of history? 
8 A. Normally you always take a history. 
9 Q. Can you tell me, then, what history you were 
10 provided with at that time? 
11 A. That she was a normal birth, seven pounds, 
12 eighteen and a half-inch baby, that had no difficulty 
13 with pregnancy, that the chief complaint at that time 
14 was she had a rash, or she had a whitish material on 
15 the inside of her mouth, and that was a thrush and that 
16 was treated. 
17 Q. Did she mention at this time any apnea or problem.^ 
18 with breathing? 
19 A. No. 
20 Q. Did she mention any problems at all besides 
21. the rash? 
22 A. No. 
23 Q. Did you then schedule just a routine follow 
24 up or did she call the next time she was to visit you? 
25 A. I would have normally scheduled a follow up. 
7. 
1 I don't recall whether I asked her to return specifically 
2 or whether that was her own idea, but I normally would 
3 have asked her to come back and then to start her 
4 immunization schedule. 
5 Q. Did she report on this first visit any complaint 
6 of listlessness? 
7 A. No. 
8 Q. In Tiffany? 
9 A. No. 
10 Q. Or congestion? 
11 A. No. 
12 Q. What were your impressions, if you can remember? 
13 A. Just that she was a healthy baby and she had 
14 oral thrush. 
15 Q. When you saw her the next time, can you tell 
16 us the date and what your findings were. 
17 A. It was 9-27-84. Basically it was the same 
18 thing, it was normal well baby examination. Her head, 
19 ears, nose, eyes and throat were within normal limits. 
20 Fontanel was normal, the tear ducts were open, the yeast 
21 infection, intraorally was recovering with the microstatin 
22 I had given her. Her chest was clear, normal sinus rhythm. 
23 *No abdominal masses, umbilicus was healed. No hernia, 
24 no hip click. Feet were normal. DPT and oral polio 
25 were given that day and she was scheduled for return 
at two months. 
Q. At this time was it your understanding that 
you were this child's primary physician? 
k As far as I knew. 
QL Was it your understanding that she was seeing 
you exclusively or did you know whether she was seeing 
other physicians, or did you know either way? 
A. I don't recall, honestly. 
Q. Do you recall on this second office visit having 
any discussions regarding apnea, congestion? 
k She didn't relate that the child was having 
any difficulties like that. 
Q. I won't go into the specific office visits. 
I also have a copy of your records but I did want to 
ask you a couple of questions about it. 
Were you also seeing the mother at this time 
as a patient? 
k Yes, I believe I was. 
QL DO you recall seeing her in v.ne emergency room 
during the same period of time? 
k It would have been about the same period of 
time but I don't have my records in front of me. I can't 
tell you exactly which date. 
Q. You don't have the records for the mother? 
k Well, that wasn't what we were supposed to 
9. 
talk about today. I thought it was just about Tiffany 
and so— 
Q. Those are the only records you have? 
A. I could get them but, I havenft reviewed them 
oj: anything like that so— 
Q. We will stick with Tiffany just to stay sequentia 
then, and then we could talk about the mother more later, 
A. Okay. 
Q. So your understanding, then, you saw the child 
six times; is that correct? 
A. Actually I believe I saw the child— 
Q. Five. Excuse me. 
A. Five times. 
QL Because the December 22nd visit was just with 
the mother? 
A. Yes, it was. 
Q. And during these five visits from August until 
December, did the mother mention anything to you about 
problems with breathing, or problems with congestion, 
or listlessness, discoloration, any of those things? 
A. Yes, on one occasion. I'm sorry. Two occasions, 
She told me on November the 5th that the child had been 
having some mucus in her nose and that was treated. 
I thought she had a serous otitis media and 
when I saw her bapk on the 30th that had resolved. 
10. 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
I did see her again on the 14th of December 
and she related that the child had mucus in her upper 
respiratory tract. The previous treatment had been effectiu 
so I reinstituted it, and then I did not see her after 
that. 
ft 
what was 
A. 
Q. 
A. 
ft 
the 30th? 
A, 
ft 
k 
ft 
A. 
but it is 
ft 
14th the 
A. 
Could you tell me from your notes on the 14th 
the previous treatment? The Rondec? 
Rondec, DM. 
And so you continued it because— 
It recurred. 
It recurred. Because it had resolved it by 
Yes. 
And could you explain to me what SOM is again? 
Serous otitis media. 
And what is that? 
That is where you have fluid behind the ear 
not of an infectious nature. 
And was the condition complained of on the 
same thing; SOM, or was it something different? 
No. That was what she had on that one occasion 
on the 5th of November and on the 14th of December that 
was not present. 
ft 
A. 
And the complaint of the 14th was just— 
That the muc*us was present in her nose. 
11. 
ADDENDUM "G" 
1 than the records? 
2 A. No, sir. 
3 Q. And the information given to you by the parents? 
4 A. No, sir. 
5 ft Okay. Let me ask one more thing. I am hazy 
6 on this whole deal. Have you been retained as an expert 
7 witness to testify for Mr. Grindstaff? 
8 A. Not that I know of. 
9 Q. Has he asked you to testify in court in this 
10 matter? 
11 MR. GRINDSTAFF: I have never talked to him. 
12 THE WITNESS: I have never met him before or talked 
13 to him on the phone, and so, no, I have not been retained 
14 as an expert in the case. 
15 Q. (By Mr. Garner) And so have the plaintiffs 
16 asked you to testify in their behalf? 
17 A. They asked if I would be willing to do that 
18 and I said, "Why don't you see how the case goes along 
19 for you, and this might be something that is going to 
20 be settled out of court. If absolutely necessary, yes, 
21 I will, but let's not cross bridges before—" 
22 MR. GARNER: I think that is all I have. 
25 MRS. BRENNAN: I have a couple more. 
24 EXAMINATION 
25 BY MRS. BRENNAN: Q, Are you still seeing Mrs. Butter-
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ADDENDUM "H" 
IN THE THIRD JUDICAL DISTRICT COURT OP SALT LAKE COUNTY 
STATE OP UTAH 
ALBERT JOHN AND ANGELA t 
BUTTERFIELD, as guardians 
and parents of and on t 
behalf of TIFFANY RUTH AFFIDAVIT OP H. BARRY 
BUTTERFIELD, S JACOBS, M.D. 
Plaintiffs, : 
-vs- t Civil No. C86-9250 
DAVID OKUBO, THOMAS NICHOL, J Judge Richard Moffatt 
and HOLY CROSS JORDAN VALLEY 
HOSPITAL, JOHN DOES 1-5, : 
Defendants. : 
STATE OF UTAH ) 
: ss. 
County of Salt Lake ) 
H. Barry Jacobs, M.D., being first duly sworn on oath 
deposes and states: 
1. I am a physician licensed in the State of Maryland 
and am a Board Certified Surgeon since 1974. I have past 
experience in Emergency Room care at four hospitals, and 
Pediatrics, having cared for patients in private practice and 
hospitals, including the Children's Hospital in Washington*, D.C. 
2. I have reviewed the emergency room and pediatric 
records of the Decedent, Tiffiany R. Butterfield, as well as the 
depositions of her Parents, Albert and Angela Butterfield, and 
have met with Albert Butterfield. 
3. I am familiar with the Standard of Care, applicable 
in 1984, required in pediatrics and emergency room medicine, as 
well as hospital responsibility for adequate record keeping and 
availability of previous records during later follow up care for 
a related complaint. 
4. After a thorough review of the available data I am of 
the opinion that care below an acceptable standard was provided 
to Tiffany Butterfield by Dr. Nichol, Dr. Okubo, and the Holy 
Cross Jordan Valley Hospial with the specifics related below. 
5. Assuming the facts as related in the parent's 
depositions to be true, the history of present illness and/or 
chief complaints gathered by the hospital nursing staff and Dr. 
Nichols on 07/04/84 fail to detail the fact that actual apnea was 
observed by the parents and there was cyanosis* Also omitted was 
the fact that the child required stimulation such as pinching or 
shaking before respiration was resumed. Given the lack of 
significant findings on exam to account for respiratory 
compromise and/or the apparent concern and anxiety of the 
parents# such an omission contributed directly to the failure to 
consider SIDS in a differential diagnosis* 
6. When the child was taken as directed for pediatric 
evaluation on 07/16/84 by Dr. Okubo a vague reference was made 
concerning the fact that the child did have unexplained 
respiratory problems. Once again, an inadequate history lead to 
an incomplete assessment and second failure to consider the need 
to rule out SIDS as an etiological possibility* 
7. The second emergency room visit of 08/16/84 did 
contain a somewhat unclear reference to periods of apnea not 
associated with cyanosis* This is refuted by the parent's 
deposition in that the child had been observed to have cyanosis 
with the apnea and once again required stimulation while being 
transported to the hospital that did resolve the cynosis* 
8. It is alleged that the prior emergency room record of 
07/04/84 could not be obtained. Such data* should have been 
available. This would have reinforced the fact that unexplained 
respiratory problems existed and a differential diagnosis 
including SIDS should have been developed* 
9. The physical exam as recorded by Dr. Nichols on 
08/16/84 failed to note any cardiac findings* The discharge 
instructions did imply some need for monitoring the infant and 
that the child should be re-evaluated by the Pediatrician* the 
child's parents insist they did not receive any follow-up 
recommendations and therefore were unaware of the need for same* 
10. There are no records available to detail what was 
recorded during a third emergency room visit on or about 
10/01/84. • The parent's deposition indicates the child again had 
an apneic episode and required stimulation. The deposition goes 
on to insist that a concern about SIDS was raised and discounted 
by Dr. Nichols as a possibility even though no other etiology had 
surfaced to explain the child's problems or account for the 
degree of parental concern and/or anxiety. 
11. On 12/19/84 Tiffany Butterfield did indeed die from 
SIDS. This would easily have been avoided to a reasonable degree 
of medical certainty by either in-hospital observation and 
monitoring for apnea followed by the issuance of a home apnea 
monitor, or simply arranging for a home apnea monitor. 
12• While one could perhaps argue that such care was not 
warrented following the 07/04/84 emergency visit# I am of the 
opinion that such care was justified after the 07/16/84 pediatric 
check-up and/or the 08/16/84 and 10/01/84 emergency room visits. 
Drs. Okubo and Nichols and a duty to insure necessary follow-up 
was carried out and failed to do so. 
13. The above, in my opinion, constitutes care below an 
accepted standard (negligence) and was the proximate cause of the 
child's demise from SIDS. 
Further affiant saith naught* 
DATED this^ f day of December, 1987. 
Subscribed and sworn to before me this J?£_J day of 
December, 1987. 
Notary iPublic - Residing att 
Faye Arasim 
Reston, VA 
My Commission Expires: 
My Commission Expires May 18. tggg 
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R. Scott Williams, 1*3498 
STRONG 6 HANNI 
Attorneys for Defendant OkuJbo 
Sixth Floor Boston Building 
19 Exchange Place 
Salt Lake City, Utah 84111 
Telephone: (801) 532-7080 
IN THE THIRD JUDICIAL DISTRICT COURT OP SALT LAJ05 COUNTY 
STATE OP UTAH 
——oooOooo-— 
ALBERT JOHN AND ANGELA 
BUTTERFIELD, as guardians 
and parents of and on 
behalf of TIFFANY RUTH 
BUTTERFIELD, 
ORDER AND SUMMARY JUDGMENTS 
Plaintiffs, 
-vs-
DAVID OKUBO, THOMAS NICKOL, 
and HOLY CROSS JORDAN VALLEY 
HOSPITAL, JOHN DOES 1-5, 
Civil No, C86-9250 
Judge Richard Moffat 
Defendants. : 
— — — o o o O o o o -
The defendants David Okubo, Thomas Niclcol, and Holy 
Cross Jordan Valley Hospital9s Motions for summary judgment 
having come up for hearing on December 23, 1987, and the 
court having heard additional arguments on January 5# 1988, 
and the court having reviewed the memoranda and affidavits 
in this matter, and the court having found as followsi 
1. Plaintiffs have not established through competent 
or qualified expert .testimony that defendants breached the 
requisite standard of care required of them in the treatment 
administered to the infant deceased plaintiff Tiffany Ruth 
Butterfield. 
2. The defendant Holy Cross Jordan Valley Hospital 
is not liable to plaintiffs as a matter of law inasmuch as 
the hospital employees involved in this case cannot practice 
medicine, and are not held to the standard required of the 
individual practicing physicians. 
3. In addition, the alleged misconduct on the part 
of all the respective defendants, Oavid Okubo, Thomas Nickol 
and the Holy Cross Jordan Valley Hospital, were not a proximate 
cause of the infant plaintiff9s death inasmuch as there were 
intervening events that superceded any misconduct on the 
part of said defendants. 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED 
that the motions for summary judgment of David Okubo, Thomas 
Nickol and Holy Cross Jordan Valley Hospital be and the same 
are hereby granted and defendants are awarded a judgment 
against plaintiffs, no cause of action, together with costs. 
DATED this Of] day of (^Jpl^jUA^^^<^^^. 
?T: 
D i s t r i c t CosjjC/^qftgsT 
- . H. DIXON HINOLEY 
~
2
* CLERK 
Otyuty CfefK 
ADDENDUM "J" 
20 
Q Had you had him care for your first child, Melissa? 
A No, 
Q Was this the first time that you had anything to do 
with Dr. Okubo? 
A Yes. 
Q Did he come to the hospital, to your knowledge, and 
see Tiffany then? 
A I don•t know. 
Q But you believe that he examined her before she was 
discharged from the hospital? 
A I know he did. He come right into the hospital 
room, it was about the 2nd of July, and he talked to me and, 
you know, told me how her health was at that time. 
Q And then you didn't see him again in the hospital; 
is that correct? 
A No. I didn't see him again, 
Q You next saw him on July 16; is that true? 
A Yes. 
Q And why were you seeing him then? 
A PKU on Tiffany. £nd — 
Q What did he tell you on that follow-up visit? 
A Not really a heck of a lot of anything. I really 
didn't even hardly talk to him at all. 
Q Did he see the child? 
A Briefly. 
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Q Visit with you? 
A Briefly. 
Q What's briefly? 
A In and out* You know, just — 
Q How much time did he spend? 
A At the most, four minutes* 
Q Who else in the office saw you and the child, then? 
A The nurse. 
Q Do you know that nurse's name? 
A No, I do not. 
Q Was there any discussion with Dr. Okubo, then, with 
regard to any breathing problems the child was having? 
A Yes. 
Q There was? 
A Yes. 
Q What did you tell the doctor? 
A I told him that I was still concerned about the 
breathing incident that had happened on the 4th of July, and 
that her color just wasn't right, that she had a little — 
like a blue color and she was wheezing like she couldn't get 
her breath. And I told him that at that time and I asked him, 
you know, if I could give her juices or something like that, 
maybe it would help clear her throat, because it sounded 
clogged, clogged, like something was in there. He said, No, 
no need to supplement juices, and he checked her, checked her 
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legs and her reflexes, and stuff like that, and that was it. 
Q Did he give her a physical? 
A No. 
Q Did he look in her ears? 
A No. 
Q Checked her mouth? 
A Yes. 
Q Checked her eyes? 
A Yes. 
Q You say he tested her reflexes? 
A Yes, and then that was it. 
Q What did he tell you? 
A That she seemed fine, not to worry. 
Q Did you ask him if there was anything else that 
could be done with regard to medical care for her? In other 
words, did you mention a monitor to him at all? 
A Not at that time, no, I didn't. 
Q Did you know that such a thing existed then? 
A No. I knew of them, but I didn't know -- you know, 
I thought they just used them in hospitals. I didn't know of 
home units at that time. 
Q Did you ever discuss with him on that visit the 
question of whether or not your daughter had maybe a SIDS 
problem? 
A No, I didn't. 
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Q It was never raised by you? 
A No, because I was told at the hospital she was 
developing a breathing pattern and they made me feel like such 
a fool for taking her in there when she quit breathing, that I 
thought I was being foolish to even ask about it. 
Q Did Dr. Okubo ever raise the subject with you of 
SIDS? 
A No. 
Q Did you tell him of the incident that occurred on 
July 4? 
A He was aware of it. They called him from the 
hospital. I called him the next day, also. 
Q But did you, at this visit on the 16th, did you 
actually tell him about what had happened? 
A Yes. We discussed it shortly. I mostly discussed 
it with the nurse. 
Q What did he tell you he believed the problem was? 
A She was creating a breathing pattern. 
Q And not to worry about it? 
A Not to worry. 
Q Was that the end of the conversation? 
A Yes. 
Q Have you seen him since that date? 
A July 16? 
Q July 16. 
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